WILLIAM J. ScOoTT
ATTORNEY GENERAL
STATE OF ILLINOIS
500 SOUTH SECOND STREET
SPRINGFIELD

June 23, 1972

FILE NO. S-478

COUNTIES

State’s Attorney ‘
Authority to: ut.tle
law mues.

Honorable Louis R. Bertani
State‘'s Attorney )

Will County

Courthouse

Joliet, Illinois 60431

Dear Mr. Bertani:

ter wherein you state:

Fator of a decedent's estate
County State‘'s Attorney's

fkled against the estate. In that
mmmmkmmuamthoaaute. the
assets in the estate would eacheat to the
County of Will, State of xlnm:la ‘had not
-the complaint been filed. ,

“The State's Attorney's Office intervened in
the case and filed an answer to the complaint.
The matter is cu.rrently awalting trial.
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“The guestion has arisen as to the authority
- of the State's Attorney’s Office in conjunction
‘with the Administrator of the estats to settle
such a suit Af it 1s determined that the guit
has merit. Basically, we are faced with the
problem as to whether we can settle the case
Af in the opinion of our office, the trial
- court could find for the complainant? Thise
,Ammmmmmmwum

vhich deamm-mu'ae as hav-
.tng thadmazpmudtmmimeomm

“In ught of the above si.euntiun. X ask the
' following question:

' Doas the Btate's Attorney’ souice have
the authority to negotiate a compromised
settlement 4in a suit claiming sn oral
“contract to make a Will if the assets
‘in the estate would escheat to the County
‘baing that there are no known heirs of
the decedent?”

Xn my opinion your office has the requ,iaite author-
ity to negotiate a compromised settlement provided thers exists
a bona fide dieputed claim and a Muuetthat the
trial court _mnl.d £ind for the emlum_nt. |

“A muni.cipal corporation holds its property

in trust for public usas, muww

administer it faithfully, honestly, and

justly. Its funds can be used only for cor-
porate purposes. They cannot be divarted
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‘to private use, noxr ¢an the municipal au-
thorities or the electors give away the

mywmwmrwofmmmmuey.
231 !11. 4‘-73. 480.

, 0mpremlmotmahwaqucwenmunmto
be 1@. Bmvet. a dutmum mist be drawn bem gtvlng
amymmwmmmmem- In Agnew v.
Brall, 124 Ill. 312, it was held that the city council could
noe. giva sway the proparty of the eupcraﬂ.on without con-
eidersum nor discharge the debt of a aoxmc party without
W.m no mmay exists as to ite validity, but
that it had pover to ssttle disputed claims and pending suits
and to compromise doubtful mﬁmﬂi@ﬁ

‘In Sackett v. Aty of Morris, 149 I1l. App. 132,
159, the court noted that the city council had the authority
to make any homest mmuoe any litigation which had
arisen concerning mattors wholly within the control of the
comotl, L | |

~ Bection 3 of An Act to revise the law in relation
to eacheats (I1l. Rev. Stat., 1971, ch. 49, par, 3) provides,
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in part, as follows:

“When the State’s Attorney of said county
shall be informed or have reason to believe
that any real estate within his county has
escheated to said county ®* ¢ ¢ it shall de
his duty to file an information in behalf

of the county in the Circuit Court of sald
county, setting forth a description of the
estate, tho name of the person last lawfully
seized, the names of the terre tenants, and
porsons claiming such estats, if known, and
the fact and circumstances in conseguence of
which such estate is claimed to have escheat-
ed, and alleging that dy roason thereof sald
county has a right by law to such estate, ¢ * ¢

Pursuant to said section 3 the State's Attorney is

responsible for proceeding against escheated property, there- |
by placing this matter wholly within the cemtrol of your office.

The necessity that a good faith belief that a bem
fide dispute exists was illustrated in the early case of
Petexaburg v. Mappin, 14 Xli. 193. In affirming a dmee |
dimmissing a mluné. in an action to set aside the compro-
mise settlement of a judgment in favor of a municipal corpo-
ration, made as the adverse parties had been about to perfect
an sppeal, the court saids
“The power to prosecuta suits on behalf of

the corporation includes the power to settle
the same. BSo the power to defend suits brought

against the corporation gives them the same
power of ndjusmmt_. They may compromise
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-doubtful controversies to which the corpora-
tion is a party, either as plaintiff or de-
fendant. The law vests them with a discretion
in such matters, which they are to exercise
for the best interests of the corporation.

A settlenent of an existing controversy, if
made in good faith, binds the corporation;
‘but 42 collusively made it is not obligatory."

Another case illustrating the good faith require-

ment is People v. Eolten, 267 111, 235, Officers of the city

and town had started suit on the official bonds of the city
treasurer and then had compromnised for amounts much less
than the amounts dus, although there was nothing to show
that the full amounts could not have been collected. It was
held that such compromise had besn made without euthority and
was an unlavful diversion of public maney.

In conclusion, therefore, it is my opinion that you
have the authority to enter into a compromise settlement, of
the case referred to in your letter, as outlined herein.

. Very truly yours,

ATTORNBEY GENERAL




